IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z551795 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Janes Shelton DAVI S

DElI CSI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1789
James Shel ton DAVI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 12 March 1969, an Exam ner of the United States
Coast Guard at New York, New York, revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a fireman/ watertender on
board SSPIONEER GLEN under authority of the docunent above
captioned, on or about 5 Mirch 1965, Appellant wongfully had
marijuana in his possession.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of PIONEER GLEN, the testinmony of four officials of the
Bureau of Custons, and certain records of the Bureau.

I n defense, Appellant offered in evidence his own testinony
and that of the former master of PI ONEER GLEN

At the end of the hearing, the Examner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 13 March 1969. Appeal was
tinmely filed on 21 March 1969 and perfected on 21 July 1969
Appel I ant has not yet conplied with the Exam ner's order.

FI NDI NGS OF FACT

On 5 Mar ch 1965, appel | ant was servi ng as a
fireman/watertender on board SS PIONEER GLEN and acting under
authority of his docunent while the ship was in the port of Boston,



Massachusetts.

That norning two Custons officers, one of whomwas Daniel T.
Gust af son, cane to Appellant's room and knocked on the door.
Appel lant directed them to cone in. As they entered, they
identified thensel ves and told Appellant that they wi shed to search
the room Appellant was then lying in his bunk, the upper of the
two in the room

Appellant identified his |ocker and his suitcase. In the
| ocker Gustafson found Appellant's jacket. A marijuana cigarette
was found in a pocket of the jacket. In the suitcase was a pair of
Appel  ant's "wal ki ng" shorts. In a pocket of the shorts was found

mari j uana residue.

Further search, after other agents had joined the first two,
di scl osed on the shelf al ongside Appellant's bunk an open package
of commercial Anerican cigarettes. In the package, behind sone
standard cigarettes were five marijuana cigarettes.

After this finding, Walter J. Skerry, officer in charge of the
search party, asked Appellant where he had obtained the cigarettes.
Appel lant replied that he had got themin Mxico.

| dentification of the various seizures as nmarijuana was
verified by |aboratory anal ysis.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

(1) The "confession" of Appellant should not have been
received in evidence at the hearing because it
woul d not have been allowed in a crimmnal trial
under the "M randa" doctrine;

(2) The "confession” was not adm ssible under 46 CFR
137. 20-125a which says that an adm ssion nade
voluntarily, in the presence of a person other than
a Coast Guard investigator and other than in the
course of a Coast Guard investigation, nay be
testified to, because under the "Mranda" doctrine
t he adm ssion was not voluntary; and

(3) wi thout the "confession” there is no case against
Appel | ant because ot her persons had access to his
roomand his roommate had notive and opportunity to
"frame" him
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APPEARANCE: Abraham E. Freedman, of New York, New York, by
Edward M Katz, Esquire

CPI NI ON
I

There is no reason to explore, on this record, whether the
question directed to Appellant as to where he got the marijuana was
"custodial interrogation" wthout adequate warning since the
doctrine of Mranda v. Arizona, 384 U S. 436 (1966), does not apply
to this proceeding. The theory of "Mranda" is a "Fifth Arendnent™
concept .

A hearing conducted under R'S. 4450 is not a "crimnal case."
The rule applies only in crimnal trials. Wen it was considered
whet her the rule should be nade retroactive, the Suprene Court
decided that it should not, but that it should apply only to cases
"the trial of which" began after the date of the decision. Johnson
v. New Jersey, 384 U.S. 719 (1966).

Since the instant matter was not a "trial" and the instant
matter is not a "crimnal case,"” there is nothing to be resol ved.

Even wi thout the adm ssion of Appellant the essential charge
was proved anyway.

A marijuana cigarette was found in his jacket pocket before he
was asked the allegedly damagi ng question. The narijuana residue
was found in the pocket of his "wal king" shorts before the question
was asked.

These two facts would authorize the Exam ner to find w ongful
possessi on of the substance, w thout nore.

The marijuana found in the package on the shelf was in a place
wi thin the normal exlucsive use of Appellant. Each bunk, the upper
and the | ower, had a shelf obviously designed for the use of the
occupi er of that bunk. On the shelf for Appellant's bunk were
found letters addressed to Appellant. These facts, connected with
the marijuana found in Appellant's jacket (in the |ocker) and
shorts (in the suitcase), could justify belief that the marijuana
on the shel f bel onged to Appellant even wi thout the | ater question
and answer conpl ai ned of.
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Appel | ant suggests that without his statenment that he bought
the marijuana in Mexico the Exam ner m ght have cone to a different
conclusion, and that the case should be returned to the Exam ner
for reconsideration, presumable with a direction not to consider
t he question and answer conpl ained of. The theory seens to be that
under such instructions the Exam ner m ght be persuaded to accept
Appel l ant' s specul ation that:

(1) sone person unknown framed him or

(2) his roommate, whom Appel | ant asserts to have
had notive and opportunity, had framed him

Wt hout reevaluating the Exam ner's judgnment as to what was
substantial evidence in this case, it can be seen that Appellant's
self-serving effort to cast suspicion on his roomate is not
substantial evidence in its own right. Further, and w thout
reference to the fact that Appellant testified at the hearing that
he had nade the questioned statenment to the Custons officials but
that he had lied at the tinme, Appellant's credibility was severely
damaged before the Exam ner

On his direct exam nation, Appellant testified in effect that
he had a "clear"” record with respect to suspension and revocation
proceedi ngs under R S. 4450. Under cross-exam nation, he admtted
to one earlier suspension of his docunment and one official warning
on his record.

| f, for sonme reason, the Exam ner should be told to reconsider
the case without reference to Appellant's adm ssion that he got the
marijuana in Mexico, he would still have undi sturbed his rejection
of Appellant as a credible witness. He would still be faced with
three separate seizures of marijuana from Appel |l ant's possessi on.

Y

Possession of nmarijuana, established in this proceedings,
calls for revocation of |licenses and docunents.

CONCLUSI ON

There is no reason to disturb the findings or order of the
Exam ner.

ORDER
The order of the Exam ner dated at New York, New York, on 12
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March 1969, i s AFFI RVED
C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 8 day of June 1970.



| NDEX

Adm ni strative proceedi ngs

Mranda v. Arizona, not applicable

Constitutional rights

Fifth Amendnent, applicability of
Mranda v. Arizona, applicability of

Nar coti cs
Possession of, prima facie case on finding in party's room
Evi dence of unl awful possession
Sufficiency of evidence

Wt nesses

Credibility of



